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Hearing conducted via Webex 
 

आदेश/ORDER 

 

 The present appeals have been filed by the different 

assessees assailing  the correctness of the common order dated 

26.11.2018 of CIT(A), Shimla pertaining to 2014-15 assessment 

year. A  common order  is  being  passed in  these two appeals  

f i l ed  by  di f fe rent  assessees  in v iew of  the  fact  that  in  both 

the appeals  on ident ica l  grounds in  same sets  o f  fac ts  and 

c ircumstances,  the  arguments  o f  the part ies  remain same.          

2 .  However  before  addressing  these  i t  may be  re levant  to  

ment ion that  a t  the  t ime o f  hear ing ident ica l  ad journment 

appl icat ions  had been moved by  the  counse l  in  both the 

appeals  seek ing  t ime to  f i le  necessary  documents.  On 

enquir ing about the  nature and need of  documents ,  the ld.  

counse l  e laborat ing  the  request  submit ted  that  against  the 

order  o f  the  AO the  assessee  had come in  appea l  before  the 

CIT(A )  and f i l ed  wri t ten submiss ions  and s ince  opportuni ty  to  

f i l e  further  documents  was not  ava i lab le  hence  t ime was 

sought .  Re ferr ing  to  the  impugned order  i t  was  submitted 

that  lack o f  further  support ing  documents have  been 

quest ioned by  the CIT(A) ,  hence  this  was  the  reason for  
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seek ing  t ime.  The  request  seeking  t ime in  both the  appea ls  

was accord ingly  wi thdrawn oral ly  and the appeals  were 

argued.   Referr ing  to  the record i t  was submit ted  that  wri t ten 

submissions had been f i l ed  be fore the CIT(A)  and i f  further  

documents were necessary  then the  opportuni ty  to  f i le  these 

should  have been provided.  Referr ing to  the  record i t  was 

submit ted no  such opportunity  was  provided.   According ly  

Ground No.  1  ra ised  in both the appea ls  was  argued.  For the 

sake  o f  completeness i t  is  be ing reproduced f rom ITA 

1261/CHD/2019 :  

“1. That the Learned Commissioner of Income Tax (Appeals) Shimla, 

Himachal Pradesh has erred in sustaining the order passed by the Learned 

Assessing Officer, Baddi as the order has been passed without any basis and 

without considerant the facts of the case and has been passed without giving any 

proper opportunity to the appellant.  Therefore,  Assessment Order passed by the 

ld. Assessing Officer Baddi and confirmed by the ld. CIT(A) Shimla, HP is illegal, 

unwarranted, uncalled for and needs to be quashed.” 

 

3.  I t  was  s tated  that  s imi lar  ground has  been ra ised in  ITA 

1262/Chd/2019 also.   

4 .  Revert ing  to  the arguments and re ferr ing to  the  order  i t  

was submit ted  that  the  assessee had argued that  deduct ions 

us  57 ( i i i )  c la imed were  a l lowable .  Re l iance  had been p laced 

on the  decis ion o f  the  Apex Court  in  the  case  of  Ra jendra 

Prasad Modi  (1979)  AIR 373 (S .C)  which has  been re ferred to  

be fore  the CIT(A)  as  we l l  as before  the  AO as  found 
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ment ioned at  unnumbered page  4  o f  the  Assessment  Order 

a lso .  Referr ing  to  the  decis ion i t  was  submitted  that  the  Apex 

Court  c lear ly  held  that  for  a l lowabi l i ty  o f  the expenditure i t  

i s  not  necessary to  demonstrate  the earn ing of  income.  I t  was 

submit ted  that  s imi lar  deduct ions  on same set  o f  facts  have 

been a l lowed in the  ear l i er  years  and support ing  documents 

were  quest ioned.  The  appl icabi l i ty  o f  the  dec is ion re l ied  upon 

remain ing  unaddressed on facts .  Thus in  the  c ircumstances 

where  admit tedly  fa i r  hear ing  has  not  been g iven by  the 

CIT(A )  and further  documentary  ev idence  is  necessary  then i t  

was his  prayer  that  documents  f i led  s ince  have not  been 

cons idered by the AO and the  CIT(A)  thus a l lowing  the 

ground the  order  may be  set  as ide  and the  matter  may be 

remanded to the  A.O.  for  ver i fy ing  the  record,  past  history 

and support ing  documents etc .  in  the  l ight  o f  the  decis ion of  

the Apex Court .  

5 .  Sa id  request  on a  cons iderat ion o f  facts  was  not  opposed 

by  the  Sr.DR as  admitted ly  the  order  under  chal lenge  in both 

the appeals  had been passed consider ing  wri t ten 

submissions.   The  documentary  ev idence  and past  h is tory 

necessar i ly  to  be  considered for  dec id ing  the  issue,  i t  was 

agreed needs  to  be  addressed by the A.O.  f i rs t .  
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6.  I  have  heard the  part ies  and perused the  mater ia l  

avai lable  on record.  In the facts  o f  the  present  case .  I t  is  

seen that  in  the  facts  o f  the  present  cases ,  the  assessee 

apparent ly  was  not  heard.   No  doubt  the  wri t ten submiss ions 

were  avai lable  on record,  however,  they  were  not  cons idered 

suf f i c ient  for  warrant ing  a  re l i e f  on mer i ts  as  prayed for .   I t  

i s  not  ev ident  f rom the  body of  the orders  that  the assessee 

was confronted with  the  fact  that  these  wr i t ten submiss ions 

were  not  suf f ic ient  for  the  re l ie f  prayed for  and consequent ly  

admitted ly  no opportuni ty  to  support  the  c la im was made 

avai lable  as  held  in  order  dated  29 .04.2021 in  ITA No.  

1089/CHD/2019 in  the  case  o f  Shri  Amrik  Singh  Bhul lar  Vs .  

ITO :  

“R igh t  to  be  heard  f o rms  the  bed  ro ck  o f  the  pr inc ip les  of  
natu ra l  jus t ice .  The  word  natu ra l  jus t ice  is  der ived  f rom 
the  Roman  word  "  Jus  natu ra le "  h ich  presupposes  
p r inc ip les  of  natu ra l  law inc lud ing  jus t ice ,  equ i ty ,  f a i r  
p lay  and  good  consc ience .  Fa i r  p lay  p re  supposes  f a i r  
no t ice  of  charge ,  and  p lace  o f  hear ing ,  oppor tun i ty  o f  
e f f ec t ive  hear ing  to  address  the  charge  and  speak ing  
o rde r  address ing  the  reasons  f o r  agree ing  o r  d isagree ing  
wi th  the  c la ims  pu t  f o r th .  Aud i  a l t e rem par tem wh ich  is  
one  of  the  f oundat iona l  and  f undamenta l  bed  rocks  o f  
natu ra l  jus t ice  means  tha t  no  one  shou ld  be  condemned 
un  heard .  Though  these  Ru les  are  no t  necessar i ly  
cod if ied ,  however ,  these  have  evo lved  ove r  the  years  and 
are  expec ted  to  be  adhe red  to  no t  on ly  when  s ta tu to ry  
p rov is ions  so  prov ide  bu t  have  a lso  been  imp l ied ly  read 
in to  and  necessar i ly  requ ired  to  be  adhered  to  a l so  in  
quas i  admin is tra t ive  dec is ions  whereby  the  r igh ts  /  
in te res ts  of  the  par ty  are  adverse ly  e f f ec ted .   In  such 
c i rcumstances ,  fair  p lay  and Rule  of  law 
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necessi tates  that the  procedure  required to  be  

adhered necessar i ly  envisages  a  r ight to  be  heard .  

 

7 .  S imi lar ly ,  a  re ference  may a lso  be  made to  order  dated 

28 .04.2021 in  ITA 1500/CHD/2019 in  the  case  o f  Shri  

Parminder  S ingh Grewal  Vs  ITO.   I t  has been he ld that  once 

wri t ten submissions  made ava i lab le  do  not  warrant  the  re l ie f  

prayed for ,  then th is  fact  should be  conveyed to  the  assessee 

so  as to  prov ide  an opportuni ty  to  make good any 

shortcoming on facts  and law not iced .   In  the  sa id  dec is ion,  

i t  has been c lear ly  held as  under:  

“In terms of the due process of law, it goes without saying that 

the assessee was entitled to be put to such notice in all fairness.  

The principle that no one should be condemned unheard is 
inviolate. It is incumbent on the tax authorities to exercise their 

powers fairly and transparently. It is seen that there is no 
waiver given by the assessee that the Right to be heard is being 
waived off and the written submissions instead be considered in 
substitution thereof.  Reliance placed by a party solely on the 
written submissions in good faith may emanate from a sang frois 
belief that the relief was so patently allowable that no 
arguments need be advanced to convince the Authority to grant 

the same.  Such belief cannot be so construed to conclude, hold 
and believe that the right to be heard is being waived off. The 
waiver has to be conscious and with awareness that such a 

Right is vested and can be waived.  The decision to waive, hence 
needs to be a conscious waiver and not in ignorance of the 
foundational fact of active awareness that the Right to be heard 
exists and is available under law.  Right to be heard forms the 
bed rock of the principles of natural justice. The word natural 
justice is derived from the Roman word “Jus naturale” which 
presupposes the application of principles of natural law for 
determination of the dispute.  Application of natural law as has 
evolved over the centuries in common law countries means and 
includes justice, equity, fair play and good conscience. Any 
exercise of power which is in conflict with these aims is open to 
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the challenge of being arbitrary and unsustainable in law. The 
above list, it may be made clear is not exhaustive.  All actions 
which strike at the non negotiable axiom namely “justice should 
not only be done but seen to be done”  are expected to be 

adhered to when the State acts exercising its vast powers over 

its citizens.  The actions are expected to be carried out in 
fairness. These are the bare minimum standards which are 
expected to be adhered to. Fair play pre supposes as has been 
oft laid down fair notice of charge, and place of hearing, 
opportunity of effective hearing to address the charge and 

speaking order addressing the reasons for agreeing or 

disagreeing with the claims put forth. Audi alterem partem 
which is one of the foundational and fundamental bed rocks of 
natural justice means and includes that no one should be 
condemned un heard. Though these Rules are not necessarily 
codified however, they have evolved over the years and are read 
into not only when statutory provisions so provide but also in 
quasi administrative decisions whereby the rights / interests of 
the party is adversely effected.  Thus, even in the absence of a 
clear legislative mandate, the Courts have repeatedly held that 
the procedure required to be adhered to envisage a right to be 
heard. No doubt a party may choose to waive the right to be 
heard and instead choose to rely on written submissions.  
However it is the duty of the Court to ensure that the waiver so 

made is consciously made with full knowledge and 
understanding i.e; with the foreknowledge that the right to be 

heard exists. The record is silent on this aspect.” 
 

8 .  Accord ingly ,  i t  i s  seen that  s ince  in  the  facts ,  the 

wri t ten submissions were  not  suf f ic ient  to  grant  a  re l i e f ,  then 

not ice  to  the  said  e f fec t  necessar i ly  should  have  been g iven 

to  the  assessee.   I t  i s  ev ident  that  the  opportunity  o f  p lac ing 

support ing  facts  or  arguments  admit tedly  has  not  been 

prov ided.   In  these c i rcumstances,  cons ider ing  the prayer  o f  

the  part ies ,  the  issue  is  remanded back to  the  f i le  o f  the  AO 

with a  d irect ion to  pass  a  speaking order  in  accordance wi th 
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law af ter  g iv ing the  assessee  a  reasonable  opportuni ty  o f  

be ing  heard.  The  assessee  in  i ts  own interests  i s  advised to  

make ful l  and proper compl iances  before  the  said  author i ty  

as  fa i l ing  which i t  i s  made c lear  that  the  AO shal l  be  at  

l iber ty  to  pass  an order  on the  bas is  o f  the  mater ia l  avai lable  

on record.  Sa id  order  was pronounced at  the  t ime o f  v i r tual  

hear ing i tse l f  in  the presence  o f  the  part ies  v ia  Webex.  

9 .  In  the  result ,  both  the appeals  o f  the  assessees  are 

a l lowed for  s tat is t ical  purposes.  

 Order pronounced on 28 t h  May,  2021.  

         Sd/- 

                              (�दवा  सहं )                 
(DIVA SINGH) 
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